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I INTRODUCTION

A. If you take a step back and honestly assess thiepaf total estate planning time spent for ardlien planning for
the client’s retirement benefits, do you feel ipreportionately appropriate?

B. Prior to 2010, one could argue that, due to thatiked estate/gift tax rates and exemptions theticgipge and the
number of clients to which the estate/gift tax &bl the majority of our planning time was nece§séocused on estate and gift tax planning
techniques, to the potential detriment of apprdplyaconsidering the planning options with respgeatetirement benefits.

C. | wish to make the case that, in the currentléaax environment, especially with the enactmenthaf new tax law,
planners should spend a disproportionate amoupiaohing time with respect to clients’ retiremeptbfits.

1. According to the Urban-Brookings Tax Policy Cente current estate and gift tax rates and exemptio
impact only .15% of the U.S. population in general.

2. To the contrary, almost every client we encountethie planning context has a retirement plan isteoé
sufficient size to warrant a greater amount ofaitention.

D. Let us remind ourselves why retirement benefiésso unique so as to warrant a disproportiomateiat of our planning
time.

1. During a participant’s life, retirement plan assethile enjoying terrific income tax deferral opi® remain
“pregnant” with future income tax liability.

2. Maximum funding of retirement plan assets are § effiective asset protection technique.

3. The mere completion of a beneficiary designatioomfowhich happens on many occasions with the
assistance of someone who provides no tax or plgraavice whatsoever, greatly impacts the amouthtta® timing of income taxation on the
distribution of these benefits.

4. Unlike any other asset, directing retirement bereefsets to a trust involves a myriad of complidatdes
and planning implications, as well as potential4sensical income tax results.

5. Unlike most items of inheritance, every dollar dizited from a qualified retirement plan to a non-

charitable beneficiary is subject to income tax.

6. In some states, a beneficiary’s interest in a deskgarticipant’s retirement plan can continuenjoye
creditor protection.

7. Retirement plan benefits open the door for a waéproactive charitable planning techniques.

8. Absent expert intervention, much “estate planning fetirement benefits” may be done by non-

professionals who have no idea of the income tstate tax, and distributive results they have ieantly set in motion.
E. All references in this outline to an IRA shall beethed to refer to a non-Roth IRA, unless specifigadovided
otherwise.

1. DESIGNATION OF INDIVIDUALS AS BENEFICIARIES OF QUALFIED PLANS/IRAS



A. You Must Follow the Literal Guidelines of the Retinent Plan Document in Completing a Qualified MBaneficiary
Designation!

1. In Ruiz v. Publix Super Markets, Inc., Case No.78c¥-735-T-24 TGW, the U.S. District Court of thaeddle

District of Florida held that substantial compliangith plan requirements for designation of a biereefy of a qualified retirement plan was not good

enough to constitute an effective beneficiary desiigpn.

2. The District Court relied heavily on the principle$ the Supreme Court decision in Kennedy v. Plan

Administrator for DuPont Savings and InvestmentP&65 U.S. 285 (2009).

B. Distribution Rules During Life and After Death
1. Distributions During The Taxpayer's Lifetime
a. In order to advise your client in structuring hisher IRA beneficiary designation, you have to be

familiar with the minimum distribution rules. Thequired minimum distribution (“RMD”) rules specifow long a taxpayer (and after the taxpayer’s
death, the beneficiary(s)) may defer withdrawadsrfrretirement accounts. IRC § 401(a)(9).

b. During life, the taxpayer must generally begin takivithdrawals by April 1 of the year after the
taxpayer reaches age 70 ¥his date is referred to as the required begindeitg ("RBD"). (For certain employees, the RMDsndb have to begin
until the calendar year of retirement if the empleyetires after age 70%2).

C. An IRS table that takes into account the taxpay#€®xpectancy sets the RMD amount the taxpayer
must withdraw in each year after the RBD. Treax.R 1.401(a)(9)-5.

Q) Unless the account owner’s spouse is more thal@nyears younger than the account

owner, then the account owner will use the “Unifdriietime Table.” Treas. Reg. § 1.401(a)(9)-9(A-2)

) If there is a spouse more than ten (10) years yenrigen the account owner uses the

“Joint and Last Survivor Table.” Treas. Reg. 801&)(9)-9(A-3).

d. Distributions from qualified retirement plans tlaae taken before the taxpayer reaches the age of 59

% are subject to an additional 10% “early withdréiax, unless the distribution falls within a sitdry exception. IRC § 72(t).

Q) Code 872(t) was amended recently to expand thelitP8hfety Employee” exception to
the general rule of requiring a 10% additional aaxearly distributions. Specifically, the DefengliRublic Safety Employees Retirement Act (H.R.
2146) was enacted after being signed by Presideatfa on June 29, 2015. One aspect of this |eigislatiows retired federal public safety officers

to access their Thrift Savings Plan funds at ageifiout incurring the 10% early withdrawal penalty

e. Recently, the courts have clarified under whatwiistances this 10% tax will be imposed.



Q) In Kott v. C.I.R., T.C. Summ.Op. 2015-42 (2015)a&payer who was younger than age
59 % and delinquent in his mortgage payments watlvdunds from his 401(k) plan account in order e guch funds to avoid foreclosure. The Tax
Court held that the taxpayer was liable for the 1€8fly distribution penalty as the Code does noluote an exception for a general “financial
hardship.” While the Tax Court noted Reg. § 1.4p4(d)(3)(iii)(B)(4), which allows for distributios to be made to employees for payments
necessary to prevent eviction from the employegrpal residence or foreclosure, the Tax Could tigat this exception only permitted the hardship

distributions be made, and does not exempt thahlisibns from the 10% additional early distributitax.

) In Adams v. Commissioner, the taxpayer lost hisvjaih the Department of Defense and

immediately filed suit for wrongful termination &bon discrimination. Because he could not finotlaer comparable job, the taxpayer took out over
$220,000 from his IRA; he was under 59 years tideatime. He reported all but $70,000 as incaané, did not self-assess the premature withdrawal
penalty. Upon examination by the IRS, Adams claiitiat the penalty should not apply, as the withvdia resulted from discrimination at work and
were needed for medical care and “to fight forigest The Service said fine, please provide ressegmd other documentation. Adams never provided
any documentation, and the Tax Court held thatlth premature withdrawal penalty applied (as weltle other penalties for underreporting

income).

3) In In re Bradford, 2015 WL 4549603 (Bankr. M.D. Ga., Jul§, 2015), a Georgia

bankruptcy court indicated that the early distribtax imposed by §72(t) is an excise tax, andanminitive tax measure, for purposes of bankruptcy

@) In examining the legislative history behind 872¢f) the Code and several
relevant Supreme Court cases, the court held ltisatax was enacted to deter debtor conduct ratiaerto support the government. Specifically, the
court believed that the tax sought “to preventeetient plans from being treated as savings accowntscapture a measure of tax benefits that have

been provided prior to the withdrawal, and to déteruse of retirement funds for nonretirement pags.”In re Cassidy, 983 F.2d at 164.

(b) Next, the Court determined whether the penalty weastled to priority as
compensation of the government'’s actual pecun@sy.| After finding that the government sustaitikelloss if any when the tax recoups a loss to the
government incurred through the taxpayer's defetroéincome and that the losses claimed by the dB®0t constitute actual pecuniary loss, the

Court held that Code § 72(t) is not entitled tapty.

(c) Ultimately, the court found the exaction was neitheax, as it was not enacted
to support the government, nor a penalty in comgtims for actual pecuniary loss under Code § 5@8)aJrherefore, the 10% exaction was not

entitled to priority in the debtor’s bankruptcy eas

f. How to reduce your clients RMDs.

Q) Your client can buy a qualified longevity annuityntract. This contract does not start

paying the client an annuity until the client ataage 85. The funds used to purchase the anmilityave many years to accumulate and grow, so
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the income eventually received will be larger. idally, such a delayed annuity is not permittediRoAs, as the minimum distribution rules require
RMDs no later than the RBD. The IRS has made aemion for qualified longevity annuities with up $125,000 of the IRA balance, or 25% of

the IRA owner's total IRA balance if it is less th§125,000.

) If a client is still working after attaining age %0 he or she may be entitled to reduce
compensation income by tax deductible contributitnsome type of retirement plan. These tax déolectontributions provide a current tax
deduction reducing the income tax effect of hisyer RMDs from other IRAs. If the client is self-ployed, the client can adopt a SEP-IRA, to

which such contributions may be made.

3) If your client works for a non-profit entity, orfar-profit company if the client has less
than 5% ownership in that company, and such ehéigya qualified retirement plan that accepts rells¥rom IRAs, the client can rollover his or her

IRA into the company plan and then not have to Rk#Ds from that plan until actual retirement fronat employer.

4) If the client participates in an employer’'s quaidiretirement plan, and has “after-tax
money” in that plan, then upon retirement from tb@pany the client should request that the plad sedirect rollover of all pre-tax money to a

traditional IRA and the after-tax money to a Rd®Al In essence, this is a tax-free Roth IRA cosizer.

(5) Of course, there is always the plain old Roth cosiea of the client’s traditional IRA, as
Roth IRAs do not require RMDs during the ownerfe.liHowever, the client must be willing to pay taxthe amount converted as though it were

distributed from the plan at that time.

2. Distributions After Death if the Spouse is Benefigi
a. We are all familiar with the rules enabling a spotesroll over retirement benefits upon the dedth o

his or her spouse, and they will not be repeatee. hlowever, there are a few recent developmaerttsis area that are worth discussing.

b. In 2009, the ACTEC Estate Planning for Employeea8ign Committee initially requested that the
IRS issue a revenue ruling with respect to spoustdvers of qualified plan and IRA benefits whem astate or trust is named beneficiary of a

decedent’s interest.

Q) This request was repeated in 2010 and again eérleyear, and guidance on this issue

has been requested in connection with the ACTEGmetendations for the IRS Guidance Priority Plapach of the last four (4) years.

2) Several hundred favorable private letter rulinggehbeen issued over the last ten years,

and it makes no sense for taxpayers to expendlithg fee required for a private ruling.



?3) As an example, in PLR 201511036, the IRS alloweslispl rollover treatment when the
decedent’s estate was named as beneficiary ofaddiRs, and the spouse was the executor of tteeeshe Trustee of decedent’s trust, and was the

income beneficiary and had a general power of ajp@nt over the trust which was ultimately to rgeghe IRA proceeds.

4) The most recent ruling in this regard is PLR 200017 The decedent and the
taxpayer/surviving spouse were residents of a conitymproperty state, and held all of their asssts@mmunity property. At the time of his death,
Decedent owned seven Roth IRAs and one traditiét®al Decedent and surviving spouse had estaldishjeint revocable Trust, under which they
were the sole trustees. Upon decedent’s deattsutviving spouse became sole Trustee, and thigeusts were created by the Trust instrument.
First, a Survivor's Trust was created, consistihber separate property and her share of commpnitgerty, with respect to which surviving spouse
is entitled to all of the income and principal egriher life. Then, a Marital Trust and a Bypasastwere established pursuant to an estate tax
minimization formula. Spouse is entitled to altéme from each of the Bypass and Marital Trustd,discretionary principal for health, education,
maintenance and support. She is also entitleddeive any IRA distributions made to wither the By® or Marital Trusts. Four of the Roth IRAs
named “the trust” as beneficiary, and the othezdtRoth IRAs and the traditional IRA named the tabfirust as beneficiary. After decedent’s death,
surviving spouse went to the local court and oletdian Order reforming the Marital Trust beneficidggignations, retroactive to the date they were
signed, to show “the Trust” as the beneficiaryoBe, as Trustee, then allocated all of the fingt Roths to the Survivor’s Trust, and half of thker
three Roths and the traditional to the Survivaist, and the other half of each to the MaritalstruSpouse then sets up a Roth IRA in her nante, an
a traditional IRA in her name, and intends to osér each distribution of Decedent’'s Roth IRA to Reth IRA, and each distribution of Decedent’s
traditional IRA to her traditional IRA. The IRA led that spousal rollover treatment would be alld@ each distribution transaction (with the
caveat that the spouse had to combine all of tree@@ent’s Roth IRAs into one Roth IRA in tax-freestee-to-trustee transfers, so that one rollover

transaction would occur in each one-year period).

C. The impact of th&Vindsor holding.

Q) As we all know, on June 26, 2013, the U.S. Supr@mert held in_U.S. v. Windsor, 133

S.Ct. 2675 (2015) that Section 3 of the Defenddafriage Act “DOMA” is unconstitutional.

) The IRS issued follow-up guidance for same-sex iages in Revenue Ruling 2013-17

and Notice 2014-19.

3) Generally, participants and their spouses whorasaine-sex marriages must be treated as

married for all purposes under a qualified retiratnpgan as of June 26, 2013.

@) A sponsor of a qualified plan may elect to recogrumly same-sex marriages of

participants as of June 26, 2013 who lives in tedteat recognizes same-sex marriages.



(b) For participants who live in a state that doesreobgnize same-sex marriages,

a sponsor of the plan is permitted to delay redagnof their marriages until September 16, 20h8,date that Revenue Ruling 2013-17 was issued.

(c) A plan amendment is required to reflect the usthigfoptional effective date.

4) A sponsor of a qualified retirement plan may eteatecognize same-sex marriages as of
a date that is prior to June 26, 2013, for sonal@urposes under the plan. A plan amendmentavoelrequired to implement this optional retroaetiv

effective date.

5) Possible amendment of plan definitions required.

@) If a qualified plan defines “spouse”, “legally mad spouse”, “spouse under
federal law”, etc. in a manner consistent with VWioid or does not define those terms, then thegdas not need to be amended so long as the plan

has been properly administered.

(b) However, if the plan’s definitions of these terme @ot consistent with the
holding in_Windsor, then the plan must be amended.
(6) For ERISA, Internal Revenue Code, and DOL Reguigpiorposes, the following is true:
(@ The term “spouse” includes an individual marriea fmerson of the same gender

IF he or she is lawfully married under state lamcfiiding foreign jurisdictions).

(b) The term “marriage” includes a marriage betweenviddals of the same

gender.

(c) The term “spouse” does not include an individualairregistered domestic

partnership or a civil union, and the term “mareagoes not include a registered domestic partigmha civil union.

(d) A same-sex marriage validly entered into in a statéoreign jurisdiction that
permits same-sex marriages will be recognized ddess of whether the couple moves to or livesstage that does not permit or recognize same-sex
marriages.

) In Schuett v. FedEx Corporation, et al., No:C(\3-0189, N.D. Calif., 2016 U.S. Dist.

LEXIS 224, the Federal District Court in the Nomthéistrict of California applied Windsor retroaatly, allowing a lesbhian widow to pursue her

claim to spousal benefits under her deceased sjgopeesion plan. This same sex couple was maaiedune 19, 2013, and one of the spouse’s
passed away one (1) day later. Six (6) days ltterUnited States Supreme Court issued its decisidVindsor.

d. The Impact of th®bergefell holding.
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Q) Following in the wake of Windsor in 2013, on Jurgge 2015, the United States Supreme

Court in_ Obergefell v. Hodges, 135 S.Ct. 2584 (2018d that same-sex married couples are entitledjuial protection under the laws of every state,

and that their marriages must be recognized natdmvAs such, any state prohibitions against tltegrition of a same-sex marriage were held to

violate the 1# Amendment and were invalidated.

2) Because state laws banning same sex marriagefecé\adly invalidated, after Obergefell,
same-sex couples are afforded the same spoustd tigit other couples enjoy. Spousal rights thatiomdependent of proactive planning and that
are now equally granted to same-sex couples inclmeng others, (i) spousal survivorship rightsargtate pension or other retirement benefits,
even in states that previously did not recognizeesaex marriage and the ability to file tax retusssa married couple and (ii) take advantage of the

married couple’s state estate tax exemption whepécable.

?3) After Windsor, same-sex married couples are toiveaequal treatment under federal law
and are to be treated the same as any other manigie for federal tax purposes and for other fitsnender federal law (including spousal rights
under ERISA, etc.). Now, in the aftermath of Obéstiesame-sex couples have been elevated to statare with other marriages and are entitled to

equal protection under the laws of every state.

3. Distributions After Death if a Non-Spouse is Benidiy (Non-Spouse Rollovers)

a. If someone other than the spouse is the benefidiagybeneficiary's RMD depends on whether there
is a “Designated Beneficiary” of the account, at thrm is specifically defined in Treasury Regola§ 1.401(a)(9)-5. Although individuals qualify
as Designated Beneficiaries, estates, statestiesadand business entities do not qualify as Dedayl Beneficiaries for these purposes. Treas. Reg

§ 1.401(a)(9)-4.

Q) A trio of 2016 private letter rulings illustrategtrigidity of the Designated Beneficiary
rules. In each of these letter ruling fact patiethe taxpayer had designated a beneficiary oiRfisshowing three separate trusts, each of which
qualified as a Designated Beneficiary. Later fedr, the taxpayer’s financial advisors joined hroffirm and became affiliated with a different
custodian, which required new IRA documents. At time, the custodian had the taxpayer sign newefi@ary forms, which named the taxpayer’s
estate as the primary beneficiary. Upon the ovendeath, this error was discovered and the trustetb® trusts petitioned the local probate cowirt t
reform the beneficiary designation retroactiven® ime before the mistaken form was executed éylétedent which relief was granted by the local
court. However, in each of these rulings, the tBfised to recognize the reformed designations hefdi that the estate was the beneficiary at the

time of the taxpayer’s death, and therefore, ndrieeIRAs had a Designated Beneficiary.

) If you inherit a situation like this, don’t give um trying multiple post-mortem remedies!

b. If there is a Designated Beneficiary -



Q) If the taxpayer died before the taxpayer's RBDnttiee beneficiary’'s RMD is based on an
IRS table that takes into account the beneficidifésexpectancy. This is the “Single Life Tablégund at Treas. Reg. § 1.401(a)(9)-9(A-1).
) If the taxpayer died after the taxpayer's RBD, tlie® beneficiary’s RMD is based on an
IRS table that takes into account the longer ofh@ beneficiary’s life expectancy from the Singlée Table (based on the beneficiary’s age in the
calendar year after the calendar year of the adoowner’'s death), or (ii) the taxpayer’s life expercy from the Single Life Table, based on the
taxpayer’s age in the calendar year of the taxpsgeath.
C. If there is_no Designated Beneficiary
Q) If the taxpayer died before the taxpayer's RBDntliee beneficiary must withdraw all of
the retirement account within 5 years of the taepaydeath.
2) If the taxpayer died after the taxpayer’'s RBD, tttem beneficiary’s RMD is based on the
Single Life Table that takes into account the dseddaxpayer’s life expectancy (immediately befigath).
d. The beneficiary may withdraw more than the RMD given year, but the beneficiary must withdraw
at least the RMD each year to avoid IRS impositiba penalty. When a beneficiary takes his RMDeblasn his life expectancy, it is often referred

to as a “stretch” of the IRA.

Q) Although life expectancy payouts in IRAs are commuut all IRAs offer this option.

) Many qualified plans do _not allow a life expectammgyout option, and they typically
require a lump sum distribution upon death.

?3) However, the Pension Protection Act of 2006 addedeC§ 402(c)(11), which now allows

a non-spouse Designated Beneficiary to rollovenalified plan account into an IRA by a trusteertestee transfer.

4) It is important to ensure that the beneficiary gtialified plan is a Designated Beneficiary,
so that such a non-spousal rollover will be a plagioption upon the participant's death.

(5) This rollover is not as favorable as the spoudldver, as the non-spouse rollover is treated
as an inherited IRA, not as a contributory IRA. Thain benefit of the non-spouse rollover is thditgtiio transfer the account to an IRA that allows

a life expectancy payout option.

e. Following a recent court decision, a designateceheiary of a traditional IRA may be responsible

for including the entire distribution of an IRA his or her gross income, even if the beneficiasjritiuted a portion of the IRA among others.

Q) In Morris v. C.I.R., T.C. Memo. 2015-82 (2015),enkeficiary of an IRA who had received
an IRA in a lump sum after his father’'s death fokal his father's wishes by sharing the IRA with silslings, but did not include the lump sum or
the distributions on his income tax return. Fimgdthat the taxable status of the distributions theles is determined by the Code, and not by the
conduct of the beneficiary, the Court found thatlleneficiary bore the responsibility of reportihg IRA distribution on his tax return and notitedl

his siblings to report it as well.



2) The court in Morris noted that the beneficiary eblblive done a variety of things to avoid

having to pay tax on the entire distribution, irtihg the following:

@ The beneficiary could have required each siblingefort one-third of the IRA

distribution rather than bearing the tax implica®n his own.

(b) The beneficiary could have issued a Form 1099-Batth sibling and included
an explanation of the issue with his tax return.

(c) The beneficiary could have persuaded the life @sce company to issue the
IRA in 3 equal portions.

(d) Alternatively, a family settlement agreement coubdve been created,

acknowledging that although he was a sole beneficiee was merely an agent for all of the childidnder this scenario, the beneficiary could have

withheld and paid income tax for all the siblings.

4, Sixty (60) day rollover for inherited retirement benefits

a. A patrticipant, IRA owner or spousal beneficiary niake distributions of qualified plan or IRA
assets and roll them over into another qualifiemhpdr IRA within sixty (60) days of such distriboti. However, any other non-spousal

beneficiary cannot do such a rollover, but may dtrect trustee-to-trustee transfer.

b. Recent Private Letter Rulings have addressed speaciénarios that allow for a waiver of the

60-day rollover requirement:

1) In PLR 201529016, the IRS, pursuant to C&d402(c)(3)(B), waived the 60-day
rollover requirement where the taxpayer’s failuoetimely rollover funds was due to her medical amdotional condition following her

spouse’s death that impaired her ability to martegyefinancial affairs.

2) In PLR 201529017, pursuant to Co8408(d)(3)(l), the IRS waived the 60-day
requirement where the taxpayer’s failure to timedylover funds was due to the financial institut®railure to follow the taxpayer’'s

instructions to keep those funds in his IRA.

3) In PLR 20152901, again, pursuant to C&d8(d)(3)(l), the IRS waived the 60-day
rollover requirement where the taxpayer’s failusetimely rollover funds was due to the bank makimguthorized distributions from his

retirement accounts.



C. Rev. Proc. 2016-47, issued on August 24, 2016 ksitals a “self-certification” procedure enabling

the taxpayer to complete a rollover without theemge and hassle of a private letter ruling request.

Q) Prior to this Revenue Procedure, you could obtaimiaer of the 60-day rollover deadline

only by making application to the IRS, paying a 00 filing fee, and waiting at least a year to geanswer.

2) To qualify for this new self-certification approagfou must satisfy three requirements.

QY

distribution.

(B)

eleven reasons listed below; and

©

prevented from doing so due to the reasons you textigied.

You must not have been previously denied a waiyehé IRS for this particular

You must have been unable to complete the rollduerto one or more of the

You must complete the rollover as soon as practaé@r you are no longer

3) The following eleven (11) reasons are “blessedtheylRS as justifying a waiver:

QY

making the distribution to which the contributiaiates.

(B)

cashed.

©

mistakenly thought was an eligible retirement plan.

()]

(E)

F

©)

(H)

0]

An error was committed by the financial instituti@ceiving the contribution or

The distribution was made in the form of a checlcivlwas misplaced and never

The distribution was deposited into and remaineghimccount that the taxpayer

The taxpayer’s principal residence was severelyatg.

A member of the taxpayer’s family died.

The taxpayer or a member of the taxpayer’s famig weriously ill.

The taxpayer was incarcerated.

Restrictions were imposed by a foreign country.

Postal error.
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) The distribution was made on account of a levy urdternal Revenue Code

Section 6331 and the proceeds of the levy have teemed to the taxpayer.

(K) The party making the distribution delayed providingormation that the

receiving plan or IRA required to complete theaw#r despite the taxpayer’s reasonable effortbtai the information.

4) Be careful! If the taxpayer’s return is auditedda material misstatement was made in
the self-certification of the rollover of an IRAdtiibution or one of the other requirements fof-seftification was in fact not met, the IRS caifl st

disallow the waiver, which will lead to income taxelus interest, plus penalties.

C. Separate Accounts and Multiple Beneficiaries

1. If there are multiple beneficiaries of a retiremaotount, then the RMD is based on the life expestaf the

oldest beneficiary. Treas. Reg. § 1.401(a)(9)-5(&)(1).

2. If separate accounts are “established” for multipdmeficiaries prior to December 31 of the yeaerathe
calendar year of the taxpayer’s death, then the RM&s will apply separately to each such sepaateunt. Treas. Reg. § 1.401(a)(9)-4, A-5(c);
Treas. Reg. § 1.401(a)(9)-8, A-2(a)(2).
a. A separate account allows you to calculate the RdéBed on the life expectancy of the oldest

beneficiary of such separate account.

b. To establish separate accounts, the beneficiamiesests must be fractional (i.e. not pecunialry).
addition, some affirmative act is required to elishbthe separate accounts (i.e., a physical dinigif a single account into completely separate

accounts, or using separate account language drettediciary designation form).

C. Whenever possible, it is best to create the sepa@tounts with appropriate language directly on
the beneficiary designation form.
3. Is separate account treatment available when tigrtise beneficiary of an IRA?
a. Treas. Reg. 8 1.401(a)(9)-4, A-5(c) clearly prositleat the separate account rules are not available

to individual beneficiaries of a trust with respathe trust’s interest in the participant’s retirent plan.
b. PLR 201503024 provides a lesson to the effect fmat,should not believe every word you read in
IRS regulations! This PLR involved an IRA wher#ire decedent’s trust was named as beneficiarysacid trust provided for ultimate distribution
of its residuary to five (5) individual beneficias. In PLR 201503024, the IRS made the followirmgs:
(2) The decedent’s trust constitutes a “see-throughsttwithin the meaning of the Section
401(a)(9) regulations.
(2) Five separate beneficiary IRAs, established byTthestee for each of the five residuary

trust shares, will be considered “inherited IRAsthin the meaning of Section 408 of the Code.
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3) Sections 401(a)(9) and 408 of the Code do not pdedhe division of decedent’s IRA and
the establishment of the five beneficiary IRAs,leacthe name of the decedent for the benefit ef afithe five beneficiaries of the trust.

(4) The trustee-to-trustee transfers to the five berafi IRAs will not constitute taxable
distributions, nor will they be considered attendptellovers.

5) The trustee-to-trustee transfers to the five beizf IRAs will not cause the beneficiary
IRAs to lose their qualified status under Sectif8(4) of the Code.

(6) Each of the individuals may receive the requireciimum distribution under Section
401(a)(9) of the Code from his or her respectivedfieiary IRA, using the life expectancy of the edti of the five individuals who remains a benefigia

as of the Beneficiary Determination Date of Septend®d, 2014.

C. Eliminating Unwanted Beneficiaries Prior To Sepber 38
1. The deadline for determining who the initial benidiies of a retirement account are is the dat¢hef
taxpayer’s death.
2. However, between the taxpayer's death and SepteftBeof the year following the year of the taxpayer's

death, non-individual beneficiaries may be remadwea disclaimer of the interest, creating sepamat®unts, or eliminating them as beneficiaries by
distributing their benefits outright to them inlfullreas. Reg. § 1.401(a)(9)-4, A-4(a).

D. Roth IRAs

1. Although we do not have near as much heartbwntahe structure of beneficiary designations othRRAs,
the above-described RMD rules apply to the berefies of a Roth IRA, and the RMD is computed asigiothe decedent had died before his RBD.

Treas. Reg. § 1.408A-6, Q&A (14)(b).

2. As you know, contributions to a Roth IRA haveeally been taxed, and therefore, qualified distiobg from
such Roth IRAs are not subject to income tax. Nwgless, it is still important to defer distribut®from the Roth IRA as long as possible, so timat t
assets inside the Roth IRA continue to appreciaterne tax free. Accordingly, it is still criticlir the beneficiary of a Roth IRA to be considesed

“Designated Beneficiary”.

3. If the Roth IRA owner is interested in genenatgkipping planning with adult grandchildren, nagithe adult
grandchildren as the beneficiaries of the Roth lRAbe a more efficient utilization of the GST ewption than naming them as beneficiary of a

traditional IRA (since parts of the traditional IRpkoceeds will be consumed by income tax liability)

E. What if the IRA owner is incapacitated, and ¢hisrno or an inadequate beneficiary designatigiaoe?
1. An agent under a durable power of attorneymakd to be specifically empowered to make a newefimary
designation.
2. Here is suggested sample language —
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“To make contributions to and withdrawals frorallovers, voluntary contributions, or any electowith
respect to any retirement plans, including an imdial retirement account, and to desighate bemefas for any rollovers

consistent with my overall estate plan;”

3. If there is no general durable power of attorneplate, then a court-appointed conservator (guatidisome

states) will need specific court authority, and dlceeptance of the IRA custodian, in order to nakeffective beneficiary designation.

l. LEAVING RETIREMENT ASSETS TO TRUSTS

A. Situations In Which Trusts Are Crucial
1. In some situations a trust must be named as bé&rgficsuch as when (i) the beneficiary is a spenedds
child that relies on government benefits, (ii) teneficiary is a second spouse whom you want te hiented access to the trust principal, (iii) the
beneficiary is a minor, (iv) the beneficiary ispeadthrift, has substance abuse problems, etc(vamehen retirement account assets must be used to
fund a credit shelter trust. (discussed below).
2. In these situations, the client may decide theaeagor naming a trust as beneficiary of the IRAnmigh the

lost income tax deferral, or may decide a look-tigtotrust is appropriate.

B. What Are Look-Through Trusts, or See-Through Traists
1. A trust that qualifies as a Designated Beneficianyften referred to as a “look-through trust”.
a. If a taxpayer names a look-through trust as theefigary, then the trust may make withdrawals

from the account based on the life expectancy®bitest beneficiary of the trust (i.e. the trugMD is based on the age of the oldest beneficiary)

b. In essence, for these purposes, the trust is igreotd the beneficiaries of the trust are treatatias
beneficiaries of the retirement account.

2. A trust must satisfy five tests to qualify aB@signated Beneficiary.

a. The first four tests are as follows: (i) thestrmust be valid under state law, (ii) the trusistrbe
irrevocable or become irrevocable at the taxpaydeath, (iii) the trust beneficiaries must be idfatile, and (iv) certain documentation must be
provided to the plan administrator or IRA custodignOctober 31 of the year after the taxpayer'stdea

b. If these four tests are met, then the trustDesignated Beneficiary and the RMD will be based o
the oldest trust beneficiary’s life expectancy.

C. There is, in essence, a fifth test for the trusteé@ Designated Beneficiary, as all of the bersefis
of the trust must be individuals the oldest of wheam be identified.

3. What Trust Beneficiaries Can Be Ignored

a. It is sometimes a challenge to draft a trust thdy das individual beneficiaries and where it is
possible to ascertain the oldest beneficiary (éapgevhen the IRS has not told us which contingeeneficiaries can be ignored!).

b. The regulations provide that if the first four teabove are met, then the beneficiaries of the¢ anes
considered beneficiaries of the retirement accolihie question is, which beneficiaries must be ictmmed?
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Q) The regulations provide two rules in this regard.

2) The general rule is that with respect to deterngjifithere is a beneficiary of the trust that
is not an individual (which would disqualify theust as a Designated Beneficiary), and determinihg 8 the oldest beneficiary, a “contingent
beneficiary” must be taken into account.

?3) The second rule provides that, a person will notdresidered a beneficiary for purposes
of determining who is the beneficiary with the diet life expectancy, or whether a person who tsandndividual is a beneficiary, merely because
the person could become the successor to the shtef@ne of the employee’s beneficiaries aftet tieneficiary’s death. However, the preceding
sentence does not apply to a person who has amy(imgluding a contingent right) to an employele&nefit beyond being a mere potential successor
to the interest of one of the employee’s benefiesaupon that beneficiary’s death.

C. This rather unhelpful regulation tells us that arfttngent beneficiary” must be taken into account,
but a “mere potential successor” beneficiary carghered. However, it does not bother to defiresthterms!

d. ACTEC has requested a revenue ruling on this isguéve occasions, the most recent query being
made last summer. Stay tuned!

e. Recent private IRS letter rulings have not beenhigrhelpful in providing additional guidance as
to which contingent remainder beneficiaries camgbered.

Q) Under the IRS’s analysis in these rulings, ffust is to distribute the assets outright to a

beneficiary upon a life income beneficiary’s dealten the only remainder beneficiaries that mustdented are the individuals that would receive
those assets, provided those individuals are alivihe taxpayer’s death and they have alreadyhatiahe required age to receive the assets outright
) This ruling is not helpful to dynasty trusts lifietime trusts with periodic principal
distributions or withdrawal rights, as the benefigimay never be required to take outright ownersiiithe trust assets.
f. PLR 201633025, published in mid-August of 2016 dsheery important light on the IRS’ current

thinking on this issue.

(2) In this ruling, a trust was named as beneficiargrofRA. Under the terms of the trust, the
Trustee is to distribute all of the net incometd trust to the decedent’s child, and the truste®teas discretion to make principal distributiotmshe
child or the child’s issue for health, educatiamport or maintenance. When the child attainsfidtyg50), the trust will terminate and all reméig
income and principal will be distributed to theldhi

(2) If the child dies prior to attaining age fifty (50he trust provided that the trust will
terminate and will be distributed to the childrdrttee child. If the child and all of the child’'ssue are deceased prior to the final distributictne®
trust assets, the trustee shall distribute the irengatrust assets to the decedent’s siblingshdfchild, all the child’s issue, and the decedesiblings
are all then deceased, then the rest of the thaditlse distributed to various charitable organars.

3) The IRS ruled that the only beneficiaries which trues taken into account are the child
and the child’s children for purposes of deterngnivhether the trust qualifies as a “Designated Beiaey” for RMD purposes. Therefore, the trust

qualified as a “see-through” trust and the trusy meeive minimum distributions after the owner&ath based on the child’s life expectancy. All
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other potential recipients of the trust were deemndake mere potential successors!
g. In informal conversations with some of my caofjaas, the IRS representative who has been writing

many of the above-described private letter ruliogsr the years made a few observations in thisdega

Q) For example, in a trust share created for a minbich terminates and fully distributes at
a stated age which the minor has not attained #seoDetermination Date (i.e., the 9/30 date), tthen"first tier remaindermen” who would take if
the minor died on that Determination Date mustdben into account.

) In a trust for a surviving spouse's life, whichtérates at spouse's death, the beneficiaries
to be taken into account are the spouse and thaimdermen who would take if the spouse died ortérmination Date. However, if the trust

continues after the spouse's death, then additcmmdingent beneficiaries must be taken into actoun

3) What about a trust with a power of appointment?
@ If it is a general power of appointment, there Wil no Designated Beneficiary, per this
IRS representative!
(b) If the permissible appointees are limited to atlitiduals in the world younger than the

powerholder, the agent agreed that this class woeifidentifiable" and Designated Beneficiary treant would be allowed.
C. “Conduit Trusts”
1. Fortunately, the 401(a)(9) regulations do preval type of safe harbor trust, a “conduit trustheve a

beneficiary will be treated as a Designated Beregfjc

a. A conduit trust requires the trustee to distribalieof the retirement account withdrawals to the
beneficiary.

b. The trustee may use conduit trust assets t@x@gnses attributable to such assets.

C. As the trust may not accumulate any assets vettrd from the retirement account, the IRS allows

the trust beneficiary to be treated as the oldeseficiary of the retirement account.
2. Although conduit trusts have the advantage ofaggy as they are specifically described in treasury
regulations, they also have a major disadvantage.
a. A conduit trust cannot withdraw retirement accqunaiceeds and accumulate them inside of the trust.
b. This is often contrary to the intent of the cliemho may be using a trust to prevent the retirement
account assets from being distributed to the beiag§i for one reason or another.
D. Accumulation Trusts
1. A trust that allows accumulation of retirement agtiowvithdrawals (an “Accumulation Trust”) may atpaalify
as a Designated Beneficiary.
a. As noted above, the only IRS guidance in this &@mbodied in the above-described private letter

rulings.
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b. If a trust does not fit within such framework asdhot a conduit trust, it is unclear how remotea of
contingent beneficiary the IRS will take into acotu

C. To be safe, one must draft the trust assuming R may take into account all contingent
beneficiaries. Although this may be possible byiagdaertain savings clauses to the trust, thelldsstio specific guidance that this approach works

d. Obtaining a private letter ruling may provide cartg, but is expensive and time-consuming. It

appears a private letter ruling may be grantedenthié account owner is still living or after theaant owner’s death.

2. Finally, the compressed income tax brackets ofuatttead to a significant tax cost to the usagerof
accumulation trust.
a. A trust pays the highest rate of tax after the #k2,000 in income.
b. If significant amounts will likely be accumulateithe income tax cost is a significant detriment to

consider before utilizing this type of trust.
E. Marital Trusts
1. We are all aware that one of the major requiremfamta marital trust (either a general power of@ppment
trust or a QTIP trust) is that the surviving spobeeentitled all income of the Trust, at least aiiyu
2. Rev. Rul. 2006-26, 2006-1 C.B. 939, considered drethe “all income” requirement of I.R.C. §205Glan
Treas. Reg. §820.2056(b)-5(f)(1) and 20.2056(b){2jdwas satisfied in three fact situations. leheaa marital deduction trust held an IRA or a
defined contribution plan.

a. Assuming that a QTIP marital trust was governedhgylaw of a state that had adopted the 1997
version of the Uniform Principal & Income Act (“URI), the ruling concluded that the trust may notenthe “all income” requirement if; (1) the
trust language did not require the trustee toibiste to the spouse the greater of all the incolbeIRA (considered as if the IRA were a separate
trust) or the annual required minimum distributiorder I.R.C. 8408(a)(6), and (2) the governing ilasuded §8409(c) and (d) of the 1997 version
of the UPIA.

Q) This was because UPIA 8409(c) provided that a requininimum distribution from the
IRA was allocated 10 percent to income and 90 pertweprincipal of the recipient trust, whereas ¥i@v of the IRS was that such an apportionment
between principal and income was not based orotiaéreturn of the IRA and did not reflect a reestale apportionment of the total return between

income and remainder beneficiaries.

) If the trust language did not require the distritwiof at least the income of the IRA when
the spouse exercised the spouse’s right to diredthalrawal and UPIA §409(c) applied, the “all imse” requirement may not be satisfied, according

to the ruling.

3) Although 8409(d) of UPIA 1997 states that a trustesst allocate a larger portion of any

distribution to income to the extent that doingismecessary to qualify for the marital deductittre, Service in Rev. Rul. 2006-26 stated that this
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provision was ineffective to reform an instrument ax purposes, analogizing the statute to a gawitause in a document that would be ineffective

to reform the document for federal tax purposes.

b. This ruling set forth a “safe harbor” that wouldpipif a QTIP election were made over both the
trust and the IRA or retirement plan and the spdwabthe power exercisable annually to compel rilstete to withdraw the income earned on the

IRA or retirement plan and to distribute that in@and all income earned on the other trust asséietspouse.

C. The ruling concluded that marital trusts governg&$409(c) and (d) of UPIA 1997 could not qualify

for the safe harbor.

3. The Uniform Law Commission considered Rev. Rul.2@26 and made the changes discussed below to permit

trusts governed by the 2008 version of the UPI4ualify for the above-described safe harbor.

a. The 2008 UPIA 8409 retains a 90/10 allocation fasts other than QTIP and general power of

appointment marital trusts.

b. However, for trusts intended to qualify for theagsttax marital deduction, the trustee is requioed
separately determine the income of each “sepama@ in such a trust for each accounting periodpe®ate funds include annuities, IRAs, pensions,

profit sharing and bonus sock funds and stock osimpmplans.

Q) All distributions received by a trust from suchegparate fund are considered income until

the income determined in this manner is reachadtriButions in excess of that amount are consiipracipal.

2) If the distributions are less than this amount,2088 UPIA 8409 states that the spouse

may require that the trustee allocate principahfisource other than the separate fund to inctmmeake up the difference.

3) Subsection (f) of the 2008 UPIA 8409 requires tharustee demand that the person

administering the fund distribute the internal imeoto the trust upon the request of the survivimmuse.

4) Under UPIA 2008, if a trustee cannot determineitiseme of a separate fund, the trustee

is to apply a percentage between 3 and 5 percepgndling on the adopting state’s choice, to thd'fuvalue to determine the income.

5) Further, if the value of the separate fund canmotiétermined, the trustee is to compute

an income equivalent by multiplying the I.R.C. 8@52ate by the present value of the payments, basede §7520 rate.

4. The Service has published no new guidance onghigeisince the 2008 revisions to the UPIA.
a. A new revenue ruling replacing Rev. Rul. 2006868 concluding that the “all income” requirement

is satisfied by marital trusts governed by the laiva state adopting 8409 of UPIA 2008 is needed.
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b. ACTEC has formally requested that the Service soésa revenue ruling concluding that marital
trusts governed by UPIA 2008 that hold IRAs or dedi contribution plan benefits satisfy the “allone” requirement.
F. Separate Accounts For Trusts
1. Treasury Regulations provide that the separateusmtaoles are not available to beneficiaries afuattwith
respect to the trust’s interest in the employeeisdiit.

a. The IRS now takes the position that separateusmtdreatment is not available when a single fist
named as beneficiary.

b. Under the IRS’s interpretation, if all of thepaeate trusts created under a revocable trusoake |
through trusts, then the RMDs of all such sepatratgts will be based on the oldest beneficiarylbbfthe separate trusts together, not the oldest
beneficiary of each trust share at issue.

C. Therefore, on the beneficiary designation foitnis best to directly name the separate trustseto
created, as opposed to naming the funding trust.ekample, instead of naming the “John T. SmitkkdRable Trust” as the beneficiary, designate
each separate share of the John T. Smith Revo€alie as fractional beneficiaries.

2. Separate accounts for trusts is only an issuectfi sach separate trust is a look-through trusb(alait trust
or Accumulation Trust), otherwise the ages of tlusttbeneficiaries are irrelevant in determining ttust RMDs, and separate account treatment is
not necessary.

3. However. . .see PLR201503024 (released Januan2@®;), which_in effect allowed separate account

treatment in part for a trust which paid out equil five children.

G. Outright to Spouse Versus a Marital Trust
1. Leaving qualified retirement assets outrighth® surviving spouse is always the best tax styateg
2. On many occasions, a client is extremely reticetéaving retirement assets outright to a spowsey fariety

of reasons, including the existence of a secondiagg, asset protection concerns, spendthrift amiscer disability concerns.
a. A “QTIP” Trust for a surviving spouse has the feliag consequences:

Q) The surviving spouse cannot rollover the IRAd aherefore distributions from the IRA
must begin in the calendar year after the firsuspts death, instead of being deferred until theiging spouse attains the age 70%. Therefotagif
surviving spouse is younger than 70% years olteragndous tax deferral opportunity will be lost.

) Minimum distributions during the spouse’s lfd@l be based on a single life expectancy
table. If the benefits were left outright to thendving spouse, then once the spouse beginshilisivns of her rolled over IRA, she uses the Umifor
Lifetime Table, which is based on the joint lifgpextancy of the surviving spouse and a hypothatieal spouse who is ten years younger. Thus, the
QTIP trust beneficiary designation forces largenai distributions and less income tax deferral.

3) The distributions from the IRA will be subject more income taxes than if the benefits
were payable to the spouse outright. Each stiae’'segarding principal and income allocationsdifierent, but in any event, a portion of the reeel

IRA distributions will constitute “principal” fortist accounting purposes and such principal willdtained in the QTIP trust and taxed at trustineo
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tax rates. As we all know, a trust reaches thadsgincome tax bracket at approximately $12,506dome.

4) If the intention is for the QTIP Trust to qualifyrfthe estate tax marital deduction, then
the trust must receive the greater of the minimistridution amount, or the amount of income earbgdhe IRA. If the income earned by the IRA
exceeds the minimum distribution amount, then greatnounts must be distributed from the IRA and tieferral is achieved.

b. As an alternative to the QTIP Trust technique icosel marriage situations, | have been successful
in persuading clients to instead leave a fractiamabunt to the surviving spouse and fractional am®to the children of the first marriage.

C. Another alternative is to leave the total retiremasset amounts to the surviving spouse, and
“compensate” the children of the first marriagehwibn-retirement assets.

d. If asset protection, spendthrift protection, or sowther disability protection is the objective
motivating the client to consider a trust for tipegse, we must make sure that the client understiwedreal cost in naming a trust versus naming the
spouse outright.

H. Estate Taxes and Funding Credit Shelter Trusts
1. Retirement accounts are not only subject to inctamevhen distributed to the beneficiary, they dse aubject
to estate tax at the death of the owner.

a. For 2017, the combined impact of the 40% estateaaap federal income tax rate of 39.6%, and a
possible state income tax, can be devastating, theeigh the estate taxes on the retirement acemsets are deductible for income tax purposes. IRC
section 691(c).

b. In planning for estates that are subject to estadeone of the most troublesome areas is the use o
retirement assets to fund a credit shelter trust.

2. There are five main reasons to avoid naming a tsbeiter trust as beneficiary of a retirement aoto

a. If the credit shelter trust is the beneficiary: di$tributions from the retirement account mustibeg
quicker (the year after the taxpayer’s death) thtre spouse was directly named beneficiary, éfsbirviving spouse is under age 70 %, (ii) the RMDs
are larger after the spouse’s death, (iii) thettwi often be in the highest income tax bracKat) the use of trust assets to pay income taxethen

RMDs wastes the first spouse’s estate tax exempdiodh (v) we now have portability (at least for thement!).

l. Trusts which include gifts to charities involve gotial traps for this unwary if the Trust is nanaibeneficiary of a

qualified retirement plan, as discussed infra.

V. CREDITOR ACCESS TO INHERITED IRAs
A. It is always big news when an “estate planning'iddp addressed by the U.S. Supreme Court, andppéned most
recently in the summer of 2014 in Clark v. Ramek&83 U.S. , 134 S.Ct. 2242 (June 12, 2014).
1. In Clark, the United States Supreme Court grangetiacari to resolve a conflict between the Circuits on the

issue of whether a beneficiary of an inherited i€ claim a federal bankruptcy exemption from dredifor such inherited IRA.
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2. The federal bankruptcy law provides an exemptiori[fdetirement funds to the extent that those fsiade in
a fund or account that is exempt from taxation ur§$401, 403, 408, 408A, 414, 457 or 501(a) ofltiiernal Revenue Code of 1986.” 11 U.S.C.
88 522(b)(3)(c), 522(d)(12) (It is noteworthy tkat “inherited IRA” is an IRA classification speddilly recognized by Code Section 408(d).)

3. In a unanimous decision, the Court first defineetifement funds” as funds set aside for the dayrwdre
individual is no longer working, and then citedet@r(3) characteristics which, in the view of thai@oprevents inherited IRAs from being considered
“retirement funds.”

a. The holder of an inherited IRA may never make dbations thereto, as opposed to traditional IRAs
and Roth IRAs which receive tax incentives for éiceumulation of additional funds for retirement.

b. A holder of an inherited IRA is required to withdranoney from such account, without regard to
how far away that person is from retirement.

C. The holder of an inherited IRA may withdraw alltbe funds at any time without penalty, and use
them for any purpose, while the owner of a tradaiolRA or a Roth IRA must wait until attaining ag@% in order to withdraw funds from such
accounts without penalty.

4. In a crowning blow, the Court stated that nothibgwt an inherited IRA’s legal characteristics pregeor

discourages an individual from using the entir@baé immediately after bankruptcy for purposesuofent consumption.

B. The history behind Clark.

1. Remember that IRAs belonging to the original act@wner are generally exempt from the account osner
creditors in federal bankruptcy and otherwise.

2. One major source of confusion in this area is,caltfn bankruptcy law is federal law decided in fatier
bankruptcy courts, many states opt out of the fddemkruptcy scheme, thus activating the appboatif state exemption statutes in federal bankyuptc
cases (some states, like Texas, allow a debt@i¢atsstate or federal exemptions). The majoffistates opt out, and thus the bankruptcy exemgtion
are decided under state exemption laws.

3. Prior to_Clark, there were twelve (12) reportedesadealing with beneficiaries of inherited IRAs hiit the
federal bankruptcy context.

a. Eight of these courts (all of which are in “opt-bstates, except for Texas) found that the inhdrite
IRAs were_not exempt from the bankrupt estate defal bankruptcy, includindn re Sims, 241 B.R. 467 (Bankr. N.D. Okla. 1999)re Greenfield,
289 B.R. 146 (Bankr. S.D. Cal. 2003, re Navarre, 332 B.R. 24 (Bankr. M.D. Ala. 2004);re Taylor, Bank. No. 05-93559, 2006 WL 1275400

(Bankr. C.D. lll. May 9, 2006)tn re Kirchen, 344 B.R. 908 (Bankr. E.D. Wis 200&);re Jarboe, 365 B.R. 717 (Bankr. S.D. Tex. 20(R0hertson

v. Deeb, 16 So. 3d 936 (Fla. 2d DCA 2009); dmd e Chilton, 2010 WL 817331 (Bankr. E.D. Tex. Marci2b10).
b. Four of the courts found that the inherited IRA weasmpt in federal bankruptcy, those beilmr.e
McClelland, Bank No. 07-40300, 2008 WL 89901 (Barikr Idaho Jan. 7, 2008 re Nessa, 2010 Bankr. Lexis 931 (B.A.P.@ir. Apr. 9, 2010);

Inre Tabor, 2010 105 AFTR 2d (Bankr. M.D. Pennsylvahiae 18, 2010); arith re Hamlin, 465 B.R. 863 (BAP"0Cir. 2012).
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C. The Nessa decision (in a non-opt-out state) ledyrméstrict courts, in unreported decisions, towallo
the inherited IRA to be an exempt asset, until iC&ame along.
C. Some states’ statutes provide a different resah fBlark.
1. In some opt-out states, the interpretation of egsstatutes with broad exemption language mayattte
exemption of inherited IRAs for state exemptiongamses, and state exemptions are recognized un8eBankruptcy Code § 522(b)(3)(A).
a. The state of Kansas has such a broad statute whidH arguably be construed to exempt inherited
IRAS.

b. However, in_Mosby v. Clark (In Re Moshy), 15-51984J (D Kan. Oct. 30, 2015), the Kansas

District Court held that an inherited IRA is noteexpt under the Kansas exemption statute.

2. In my home state of Missouri, along with Alaskajzéna, Florida and Texas, the Clark holding is clatgly
irrelevant, as these states have statutes whidifisply exempt inherited IRAs for state exemptjmmrposes and have opted to use the state exemmption
for federal bankruptcy law purposes.

3. In a post-Clark decision, the federal Bankruptcy@din New Jersey held that a debtor’s inherited MRas
not property of the bankruptcy estate under Newelelaw. In re Andolino, 525 B.R. 588 (Bankr. D.N.J. 2015). ThanRruptcy Court stated that

the question of inclusion in the estate must belrea first, before the Clark analysis of the amiian of an_ exemption can be made.

D. Use of spendthrift trusts as an alternative assgeption device.

1. If you are in a state where the applicable exempisoeither indefinite or not existent, you shoo@hsider
naming a spendthrift trust for the benefit of ampéficiary with creditor issues as the beneficidrthe IRA.

2. However, if the RMD amount received by the trusstrhe distributed from the trust (i.e. in a conduist),
the Uniform Trust Code reverses the common law dipeift protection for this type of a distributionterest and allows any creditor to attach the
RMD amount from a spendthrift trust.

3. As an alternative, consider a “Trusteed IRA.” Hétprovider offers a Trusteed IRA, and the Trustéddl

agreement contains a spendthrift clause, thentorgaliotection should be accomplished.

V. IRA OWNERS/RETIREMENT PLAN ADMINISTRATORS BEHAVIN@GBADLY
A. Prohibited transactions disqualifying an IRA froetognition as such.
1. As discussed previously, IRAs are tax exempt abagatxempt from bankruptcy proceedings. Howevaew

an IRA engages in a prohibited transaction, thasenptions are lost. One prohibited transaction ccathen an IRA is transferred to, or used by or
for the benefit of, a disqualified person.

2. In Ellis v. Commissioner, Decision No. 14-1310"@ir. June 5, 2015), thé"&ircuit affirmed a Tax Court

holding that an IRA owner engaged in prohibitedh&@ctions under Code §4975(c) by directing his lBAcquire a membership interest in an
LLC with the expectation that the LLC would emplbiyn (and in fact he received wages from the LLQhe facts of this case arose out of a

business established in Harrisonville, Missourigvéin Mr. Ellis invested almost his entire rollovBA ($321,253) in a 98% membership interest
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in an LLC, under which Ellis served as General Mpara As a result of these transactions, the IRt its status as an individual retirement
account and its entire fair market value was tréaietaxable income as of the date of its estambikst.

3. A different result was reached In re Nolte, 2015 Westlaw 2128670 (Bankr. E.D. Va. 2015} Nolte's
instructions, the IRA investment advisor invest@é®® 000 out of the IRA in a 5% interest in an LLRolte later served on the Board of the LLC
but received no compensation. In a bankruptcy ggding, a creditor objected to the debtor’'s disghan the basis that the IRA had lost its
exemption because Nolte had engaged in a prohibiiedaction under Code 84975. In this case, HrkBiptcy Court found that merely investing
in a 5% interest in an entity in which the IRA owserved on the Board was not a prohibited traimmacand the IRA was not disqualified.

4, In contrast to_Nolte, Mr. Kellerman’s IRA was foummbt to be exempt due to actions taken by Mr.
Kellerman. In re Kellerman, 2015 Westlaw 3377907 (Bankr. E.D. A®15). Kellerman formed a partnership betweerséitdirected IRA and
another LLC which was wholly owned by Kellermanelkkrman ordered the IRA custodian to sell a sutigthportion of the assets of the IRA
and purchase a tract of land, in which the LLC &slIRA owned undivided interests. After findingat the IRA had engaged in prohibited
transactions, the Court held the IRA had been dikfigd and was not entitled to a bankruptcy exeompt

5. In McGaugh v. Commissioner, T.C. Memo. 2016-28, tiwepayer’s IRA custodian initially refused to

purchase shares in a closely-held entity sincea& not on the custodian’s approved buy list. Expayer then instructed the custodian to wire
IRA funds directly to the corporation whereuponrgsawere issued by the Corporation in the naméeiRA which were then delivered by the
taxpayer to the IRA custodian. Despite the faet the taxpayer “pulled all strings” and controligg wired funds in the transaction, the Tax
Court held that the taxpayer was merely acting esnaluit for the custodian and that this transactil not constitute constructive receipt of IRA

proceeds. However, in Vandenbosch v. Commissioné&r, Memo. 2016-29, the taxpayer moved funds fhasnRA to a joint account, followed

by a move from the joint account into the taxpag@ersonal account, followed by the taxpayer witheyfunds directly to a borrower, in exchange
for a note from the borrower payable to the taxpaya_not the taxpayer's IRA. Here, the court hblat the taxpayer was not a mere conduit in
the same manner as_in McGaugh, and the court loglstructive receipt of IRA funds had occurred.

B. Claim of Breach of Fiduciary Duty against Plan Taes

1. In Tibble v. Commissioner, 135 S.Ct. 1823 (2018)irement plan participants brought suit againstgtan

for investing in mutual funds with high fees as opgd to low-cost mutual funds. Th¥ @ircuit had found that the statute of limitationfssix
years after “the date of the last action which tituted a part of the breach or violation” was a foethis suit, because the mutual funds in quastio
were purchased more than six years before thenmstinstituted. However, the Supreme Court revkethés decision, holding that the plan
trustees engaged in a continuing breach of their duprudence in failing to monitor the investmgrdand remanded the case to the trial court for

determination of whether that issue was timelyedis

C. Loss of Bankruptcy Exemption
1. In Running v. Miller, 77 F.3d 711 {BCir. 2015), the taxpayer purchased an annuity fimmesota Life

Insurance Company for a lump sum purchase paynfeb28¥,319. Miller used funds from his IRA to matkés payment. Miller later filed for

bankruptcy and claimed that the annuity was exefmgph the bankruptcy estate as an individual reteatmaccount. The bankruptcy trustee
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objected, and the bankruptcy court overruled hgeciton. The bankruptcy trustee had claimed thatause Miller had used the IRA funds to

purchase an annuity with a lump-sum premium, tmeléuthus became property of the bankruptcy estate.

VI. NAMING CHARITY(S) AS BENEFICIARY OF THE IRA
A. If a client indicates a desire to leave funds taritia(s) upon his or her death, the first wordsafutur mouths should be

to consider making such at-death gifts from guadifietirement plans or traditional IRAs.

1. If the client’s estate plan contemplates benefith o charity and to children or other individbaneficiaries,
the most efficient income tax planning is accontp@is by satisfying the charitable gifts with retiemhplan assets, and using other assets to leave to
the individual beneficiaries. While the charityliwiot pay income tax on any inheritance it recsjviecluding retirement plan benefits, individual

beneficiaries will pay income tax on the distriloutiof a retirement plan interest, and will not ragome tax on almost all other forms of inheritance

2. In addition to satisfying the client's charitablesites, a variety of charitable giving techniquegolving

retirement benefits will help realize additionalate planning objectives as well.

3. With this planning, charitable intent should be enomportant than tax savings!

4. In contrast, since Roth IRAs pass to the desigrizdeéficiary without any income tax liability, nargicharity

as beneficiary of the Roth IRA is not tax efficient

B. There are various techniques for leaving retirerbemiefits to charity(s) upon a taxpayer’s death.

1. The easiest way to leave retirement plan benefitharity(s) is to name the charity(s) as a dibecteficiary

of one hundred percent (100%) of the benefits playapon the taxpayer’s death.

a. A properly completed beneficiary designation fomthis regard is easy to accomplish.

b. Although all of the income associated with retiremieenefits will be included in the income of the

charitable organization named as beneficiary, shelity’s income tax exemption will make the retient plan benefit distribution not taxable.

C. In addition, the deceased taxpayer's estate wilkikee a dollar for dollar estate tax charitable

deduction for the estate tax value of the retirenpéam interest.

2. In many instances, the client will want to leavepecific dollar amount to one or more charitieshvthe

balance of the retirement plan interest passir@gtier individual beneficiaries (i.e., his or herdal descendants, per stirpes).

a. This usually requires an attachment to the beraficilesignation form setting forth the specific

amount gift, and a description of the residual fierzies.
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b. In my experience, you should be sure at the planstiage that the retirement plan administrator will

accept and honor this attachment!

C. In order for the individual beneficiaries to be alb use separate accounts and a life expectancy
payout, it will be necessary to be sure that thegitf(s) are “cashed out” (i.e., fully paid fromethetirement plan) before September 30 of the year

following the year of the taxpayer’s death.

d. Be careful doing this through a trust vehicle!

Q) In PLR 201438014, decedent’s Trust was named asfioery of his IRA, and the Trust

provided for payment of pecuniary bequests to tharities and the residue to be distributed to iicldials.

2) A state court ordered a reformation of the Trustyjgling that either the Trust’s transfers
to the charities were to be treated as direct bgque the IRA amounts to the charities, or suahdfers were to be considered to be made out of the

trust’'s gross income pursuant to the terms of theming instrument.

3) The IRS ruled that the Trust must treat the paymtmthe charities as sales or exchanges
(since the IRA is being used to satisfy a pecunieggacy), and the Trust must include in its grog®ime the amount of the IRA used to satisfy the
charitable legacies. Further, the Trust is noitledtto a charitable income tax deduction for ¢hdgstributions. The bottom line was, because the
purpose of the reformation was not to resolve dlicdbtut merely to obtain tax benefits, then tiRSIwill not respect the reformation and treat it as

part of the governing instrument. PLR 201438014.

e. Careful drafting will be necessary when an IRA ésidnated to be distributed to a Trust, which

contains residuary charitable bequests.

Q) Chief Counsel Memorandum 200848020 (July 28, 20@®)ides that a Trust is denied a
charitable income tax deduction after it receiesble IRA distributions and then distributes sahthose amounts to charities.

(@ CCM 200848020 involved a decedent who left his [i¥éable to his Trust upon
his death, which benefited his six children ancesahcharities. The Trust received distributiamsf the IRA, and the Trustee immediately paid those
amounts to the charities, leaving the six childaerthe only remaining beneficiaries of the Trugte Chief Counsel’s Office concluded that the Trust
had taxable income from the IRA distribution, bwtsmot entitled to claim an offsetting charitabéelaiction (remember only an estate may claim an
income tax charitable “set aside” deduction”).

(b) In order for the distribution of IRA proceeds toacity to be deductible by the
Trust, the Trust must meet the legal requiremena fioust to claim a charitable income deductibmorder to claim a charitable income tax dedugtion
the charitable payment must be traced to incomemaust generally be made pursuant to the termseofitiverning instrument specifically requiring

income to be paid to a charity. IRC § 642(c).
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(c) In the Trust involved in CCM 200848020, there wasspecific instruction to
distribute income to a charity, just a general miown for a percentage of the residuary to be pagkveral charities. Therefore, the Trust cowt n
claim the charitable income tax reduction.

) Ostensibly, one solution would be to include a stain the Trust document that instructs
all residuary charitable gifts to be made, to tkteret possible, from property that constitutes 6ime in respect of the decedent” as that term ise@f
under the U.S. income tax laws.

@) However, Treas. Reg. § 1.642(c)-3(b)(2) provideat thstructions in a trust
instrument to distribute specific types of incomeat charity will not be respected for federal ineotax purposes unless the instruction has an
“economic effect independent of income tax conseqes’.

(b) The examples in this Regulation provide that, ke amount to be paid to
charity is dependent upon the type of income framictvit is to be paid, the above-described ordeprayision is considered to not have economic
effect independent of income tax consequences.

3) Interestingly, in PLR 201444024, where the Trustswamed as the beneficiary of
decedent’s IRA and the Trust provided that, after pecuniary bequests, the residue shall be imrtedglidistributed to charity, the IRS held that the
Trust may re-title the name of the IRA to refldut hame of the charity in a non-taxable transfed, the charity, not the trust, will include theahie
amount of the IRA distributions in charity’s incorfog tax purposes, as if the charity were the dibemeficiary.

4) The alternative answer at the planning stage @raét the beneficiary designation of the
IRA so as to mirror the dispositive provisionsiud fTrust (i.e., list the children and the charitied their respective percentages on the IRA das@gn
itself, rather than sending the IRA to the decedemust).

5) In addition, the will and/or revocable trust of thecedent must provide that no estate taxes

are to be charged against or paid out of the ghsshare of trust assets.

3. Charitable Remainder Trusts
a. This technique involves a charitable remaindent (@R T") as that term is defined in IRC § 664.
b. Income tax consequences
Q) Since a charitable remainder trust is exempmifincome tax, the distribution of all the

retirement benefits to a charitable remainder trestilts in no current income tax liability.

) The individual beneficiaries of the charitable ramdar trust will receive their lifetime
interest earned from the entire amount, as oppimsad after-tax amount, of the distributed retiratrigenefit interest.

3) However, the tax-deferred income received by thd @Rist be “booked” from day one
by the CRT, and will gradually “leak out” to thediridual beneficiaries with the distribution of éelifetime payment. Under the “tiered” approach
to income taxation of CRT distributions, the distition to the individual lifetime beneficiary is efed first to be derived from ordinary income

earned in all prior years and the current yeathéoextent such amount has not already been adld¢ata prior distribution.
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4) Although an individual IRA beneficiary is entitletb a Section 691(c) income tax
deduction for the portion of federal estate taxigbatable to retirement plan benefits, this ddthrcis rarely if ever available to an individual
beneficiary of a CRT, as all of the tiers of oradinacome, capital gain income and tax exempt ineemould need to be exhausted before any CRT

distribution would carry out the use of the IRD detion.
c. Estate tax consequences
Q) The decedent’s estate is entitled to a federaleetia charitable deduction for the actuarial
value of the charitable remainder interest atitine bf the decedent’s death.
) The actuarial value of the charitable remaindesragt must be at least ten percent (10%)

of the date of death value of the trust in ordeitfie CRT to be qualified.

3) Because the non-charitable actuarial interestérORT is taxable in the decedent’s estate,
the decedent’s tax clause in his or her will oo@ble trust will need to provide for payment oy astate tax attributable to the non-charitable CRT
interest from other sources of the decedent’sestat

d. Leaving a retirement plan interest to a CRToisangood idea in all situations.

(1) If the individual beneficiary or beneficiariase young enough, the actuarial value of the

charitable interest may not exceed ten percent JI%he total value of the trust, and the trudt not qualify as a CRT. However, a term of years

could be used to make the CRT work in this situmtio

2) If the CRT will receive a large amount of retitent benefits, it is possible that there will
not be enough non-retirement assets to pay angedatadue because of the actuarial value of timeaharitable interest in the CRT.
e. If the “stretch IRA” technique is eliminatedetha designation of a charitable remainder trult wi
allow some “stretching” to still occur.
4. Charitable Lead Trusts

a. Since a charitable lead trust (“CLT") is thedtedical opposite of a charitable remainder trust,(
the initial stream of payments is paid to a chdotya term of years, with the remainder passingrie or more individuals at the end of the terim} t

seems on its face to be a viable technique.

b. However, the charitable lead trust has one itaporcharacteristic which is different from a CRT;
the CLT is_not exempt from income tax. Therefoveen all of the retirement benefits are distributethe CLT, the trust must pay income tax on the

entire amount of benefits distributed.

C. Because of the drastic income tax consequenoesshould not advise leaving retirement benefits
to a CLT.
VILI. LIFETIME GIFTS OF QUALIFIED RETIREMENT BENEFIB TO CHARITY
A. Lifetime Gifts From Retirement Plan Distributi®n

-26-



1. For some of our clients, the most readily addaunds with which to make lifetime charitabldtgiare

their retirement plan funds.

2. Except for the charitable IRA rollover discus$atiow, the only way for this client to make sucgifais to

withdraw funds from the qualified plan or IRA arfteh gift such funds to the charity.

a. This of course results in the immediate taxatibthe distributed assets from the plan on the

donor’s income tax return.

b. One would hope that the income tax charitabldudgon will result in a “wash” of this income

for income tax purposes. However, there are sansarmstances which will prevent a complete waskhefincome.

1) If the charitable donations exceed the appleEghercentage of AGI limits, then a

complete wash will not result.

) For high income taxpayers, there is an autawatiuction of itemized deductions under

Code § 68 which could also prevent a complete wedshe income.

3) Of course, if the taxpayer is under age 59%hatime of the withdrawal, he or she will

suffer a ten percent (10%) penalty on the distidout The charitable deduction will not in any wagluce this penalty.

4) If the taxpayer resides in a state that doéshow a charitable deduction in computing

its state income tax, then a complete wash willbepossible.

(5) Of course, any individual who does not itemiseluctions would not achieve a wash of
the income since he or she would not be itemizirggaharitable deduction. There will be many mowa-itemizers under the new tax law, with

the increase of the amount of the standard dechictio

B. Gifts of RMD Amounts to Charity(s)

1. A taxpayer who is already receiving RMDs frors bir her IRA or qualified plan may use the disttéul

amounts for charitable giving.

2. Although the above-described obstacles may pteaweeomplete wash of the income, since the taxpiaye

required to receive the RMD in any event, he ormslag as well attempt to receive some income tagfrirough charitable giving.

C. There are Potential Charitable Gifts of UniqetifRment Plan Benefits That Can Be Beneficial bgiiife
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1. An individual under age 59% may avoid the tenceet (10%) premature withdrawal penalty through
implementing a “series of substantially equal péicopayments” from a retirement plan, and such &yep could use those payments to make

offsetting charitable gifts.

2. In certain limited circumstances, wherein ardisttion is made from a qualified plan of employtock
which includes “net unrealized appreciation”, tagpgayer is not immediately taxed on such net uimedlappreciation at the time of the plan

distribution. Instead, taxation of this unrealizgzpreciation is deferred, and may be completetyded through certain future charitable gifts.

3. A lump sum distribution from a qualified plandagarticipant who is born before January 2, 1988 the
beneficiaries of such a participant) may excludedfstribution from the recipient’s gross incomel asmitaxed under a different rate schedule. In
some circumstances, the distributee may give taigilblited amount to charity, and effectively dediet gift from his or her other income, since

the lump sum distribution is taxed at a much lovete.

4, “Qualified replacement property” received byusimess owner who has sold his or her stock to 20O,

wherein the owner did not have to pay income taxhensale, may be gifted to charity to avoid peremly some or all of the tax on such sale.

D. IRA Charitable Rollover
1. Congress has had an on-again/off-again lovérafith the IRA Charitable Rollover.
a. The 2006 Pension Protection Act first estabtistree “IRA Charitable Rollover” concept. After

being allowed to expire in 2008, this provision wasewed temporarily two more times, and expiregiragn January 1, 2014.

b. The “Public Good IRA Rollover Act” was introduté the Senate on November 21, 2013, which
sought to renew and make permanent the IRA Chéeifbllover. Comparable legislation was introdugethe House in early 2014, and passed on
July 17, 2014. Finally, on December 16, 2014,3keate signed off on several “extenders,” includinig provision, which was signed into law by

the President on December 19, 2014. Unfortunattedy|RA Charitable Rollover provision expired agas of January 1, 2015!

C. After months of watching two separate bills whipzoposed to enact the IRA Charitable Rollover on
a permanent basis sit idle in the House of Reptatees, action finally came in December, 2015esifent Obama signed the “Protecting Americans

from Tax Hikes Act” into law on December 18, 2018mong other things, this Act finally makes the IRAaritable Rollover permanent.

2. What constitutes an “IRA Charitable Rollover™?

a. A “Qualified Charitable Distribution” is an otivéise taxable distribution from an IRA (not incladi
an ongoing SEP or SIMPLE IRA) owned by an individwéo is at least age 70%, and that is paid diyeftdm the IRA to “eligible charitable

organizations.”
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b. A taxpayer can exclude from gross income up ne Bundred Thousand Dollars ($100,000) of a

Qualified Charitable Distribution made for a givesar.

Q) The Qualified Charitable Distribution can beedsto satisfy any required minimum
distributions from the IRA for that year.
2) Likewise, the amount of the Qualified Charigablistribution excluded from gross income

is not shown as an itemized deduction for a chalgetaontribution.

C. An eligible charitable organization for thesepmses includes a public charity, other than a dono
advised fund or supporting organizations. Indigiducan make a Qualified Charitable Distributioratprivate operating foundation or to a private

foundation that elects to meet certain conduitsiethe year of the distribution.

d. The donor must instruct their IRA administratormake the contribution directly to the eligible
charity.
3. Who really benefits from this continued IRA Citelsle Rollover technique?
a. A high income donor who itemizes deductions atdse charitable contribution deductions are

reduced by the percentage of income limitation €poilise, such individuals who receive a distributfoom their IRA and make a corresponding

charitable contribution, must count the entirerdisition as income and receive a charitable dedndbr a lesser amount).

b. Individuals who do not itemize their deductions.

C. Individuals in certain states where the operatib the state income tax law would offer greater

benefits as a result of a charitable rollover.

d. Those rare individuals who already exceed tpeircentage of income limitation in terms of

charitable contribution limits (i.e., more than 5@¥¢heir adjusted gross income for gifts of caslipwblic charities).

VIII. IS THE BAND ABOUT TO BREAK ON THE STRETCH IRA
A. Introduction
1. In January or early February of 2012, Senate Bill3, the “Highway Investment, Job Creation and Bcaio

Growth Act,” which was primarily a highway enhanaarh bill, included a provision that would no longeermit “stretching” of an IRA for
beneficiaries other than a spouse, minor childrea disabled beneficiary. All other beneficiariesuld be left with the five (5) year distribution
period.

2. After many Republican Senators cried foul, Senbtamy Reed withdrew the provision from the Bill dgi

away with stretch IRAs in late February 2012.
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3. In July 2013, the Senate proposed eliminating tregch IRA in a similar fashion as described abioverder
to increase revenue and keep a 3.4% interestirgila¢e on federally subsidized Stafford loanslder and moderate income students. Again, the
proposal failed to gain any traction amongst a nitgjof Senators.

4, A similar proposal was revived in conjunction w2014 bill aimed at extending funding for the Higly
Trust Fund. This proposal echoed part of Presi@drama’s 2014 fiscal year budget proposal. Agdaiis, proposal was abandoned after failure to
reach much consensus in the Senate.

5. Once again, the Obama administration included eltion of the stretch IRA in its 2015 fiscal yeardget
proposal, and most recently in its 2016 fiscal ymatget proposal.

6. In September of 2016, The Senate Finance Commitiaeimously voted in support of a bill which would
eliminate the stretch for the majority of non-spmbeneficiaries. This is the first evidence opbitisan approach for this concept, but it WAS iprio
to the 2016 election!

7. The obvious question is, is this a precursor afghito come in 2017 or thereafter? The good newsine of

this proposal was included in The Tax Cuts and Jab®f 2017!

B. The Policy Arguments in Favor of and Against 8teetch IRA Concept
1. Those who would argue in favor of limiting the dtlgibf tax-deferred stretching of IRAs by most bfciaries
claim that:
a. Such a change in the tax law is a relatively easthod of raising significant revenue (the Senate

Finance Committee estimated in 2012 that suchégiom would raise over $4.6 billion over the ne (10) years).
b. The primary purpose of IRAs is for the retiremehthe creator of the IRA, and not the provision of

tax-free benefits to later generations.

C. This change would encourage consumption spendingpposed to savings.

d. How many children actually “stretch” the distribaris anyway?

e. This provision could put a sizeable dent in the@uotrgovernmental deficit.

f. Such a provision appropriately taxes the “rich.”

g. As planners, we will no longer agonize over thecure of trusts who will be beneficiaries of an
IRA.

2. Those who would argue in favor of maintaining thdity to stretch the tax deferral of IRAs by beic&dries

say the following:

a. The ability of a taxpayer's beneficiary to contintex deferral of IRA funds is an important

component of the creator’s decision to implememt [Ranning.
b. Such a policy encourages savings.
C. Doing away with the stretch IRA option forces thmibg of an inheritance and eliminates the

beneficiary’s ability to implement his or her owstae planning.
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d. A quick payout of an inherited IRA provides a wiallito creditors.

e. Any additional revenue created by such a propo#ebmly fuel more governmental spending.
f. Such a proposal in fact hurts the middle class.
C. Planning Opportunities in the Event the StréRA is Ultimately Curtailed
1. Charitable Planning
a. Such a change will provide even more incentivebénefitting charity with IRAs upon death.
b. Funding a CRT with an IRA will achieve some loé tdeferral lost if the IRA stretch technique is
eliminated.
2. Such a change will add more fuel to the firRoth IRA conversion planning.
3. Such a change will arguably provide more needLid’s.
4, If generation skipping planning is a major olijexof a client, utilizing IRAs to push taxablenigritance down

to lower bracket beneficiaries should be stronglysidered.
5. The advisor should anticipate to the extentilidashe possible use of disclaimers by designbtseeficiaries
of the IRA, in the structuring of the IRA owner’sreficiary designation.
IX. THE TAX CUTS AND JOBS ACT OF 20177
A. Although the Tax Cuts and Jobs Act makes vassiens to the Internal Revenue Code, very fevhese revisions affect
estate planning for retirement assets.
B. Roth IRA Conversions.

1. The Act eliminates the taxpayer’s right to meettterize or undo a Roth IRA Conversion. For Roth IRA
Conversions made in taxable year 2018 and goingafiat, the taxpayer will no longer be able to urti® ¢onversion.

2. The provision disallowing this recharacteriaatisays that it “shall apply to taxable years beigig after
December 31, 2017.” This vagueness left us wandevhether any Roth Conversions made during 2@iildcbe undone, or whether this new
provision applied to Roth Conversions made duri@g72so that no recharacterization could be maae Bécember 31, 2017. The IRS has since
issued a pronouncement, indicating that 2017 caives can be re-characterized as late as an exteatlen due date of October 15.

C. Making Roth IRA contributions through the “basdor”.

1. Although the Tax Cuts and Jobs Act is silenttos, the Conference Committee’s statement exiplgitihe law
confirms that an individual who is under age 70-dri@ who has current compensation income can mak@arual contribution to a Traditional IRA
and then convert that Traditional IRA to a Roth |[R¥Mth no income limit on the amount being convértdhis allows an individual, whose adjusted
gross income is above the limit permitting an alhgoampensation to a Roth IRA, to still accomplisRath IRA through the proverbial “back door.”

D. There are also relatively minor provisions éfifeg rollovers for certain qualified plan loan dibttions, a special
provision for “Qualified 2016 Disaster Distributighfrom Qualified Plans (but not for 2017 Disas}eesd a provision resulting in non-deductibility
of net losses from the complete distribution of IR{i.e., where the net amount distributed upomteation is less than the amount of after tax

contributions to those accounts).
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